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JUDGMENT 

Prosecution Case 

1. This prosecution case is set on motion based on the ejahar filed by 

Sanowar Hussain before O/C Chapar PS inter alia citing that on 21-05-15 at 

about 7 pm, taking advantage of his absence, accused Azizul Hoque entered into 

his house and threatened his wife Mrs. X (name changed hereinafter read as Mrs. 

X) and taken her along with him. Accused also taken Rs. 35,000/- and other 

important documents and articles of him from his house. Thereafter on 22-05-15 

at about 03.30 pm, while informant went to the house of Ainuddin Sk., father of 

accused Azizul Hoque to inquire about his wife and ask accused to return his 

wife, accused persons name in the ejahar Azizul Hoque, Ainuddin Sk. and Ajibar 

Sk assaulted him and grievously injured him. Later on nearby people gathered 

and rescued him.  

Investigation 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

informant Md. Sanowar Hussain registered a police case vide Chapar Police case 

No. 259/15 under section 448/366/380/341/325/34 I.P.C. and SI Haranath Das 

was entrusted to conduct the investigation of the case and after completion of 

investigation IO submitted charge sheet against the accused person named 

herein above u/s 448/366/376 IPC. 

Committal 

3. On receipt of the charge sheet, then Ld. JMFC, Bilasipara took cognizance 

and after furnishing necessary copies to accused person committed the case 

before the Learned. Sessions Judge, Dhubri for trial and learned Session Judge, 

Dhubri made over the case to this court for trial.  

Charge 

4.  After hearing learned counsel for both sides and on perusal of material 

on record charge has been framed against the accused person Azizul Hoque u/s 

448/366/376 I.P.C and when charges are read over and explained to the accused 

person, he pleaded not guilty and claimed to be tried.  
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Trial 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduce evidence of all together 10 number of witnesses including 

one court witness and exhibited 5 nos. of documents. PW-1 Sanowar Hussain, 

PW-2 Shahidul Islam, PW-3 Nabab Ali, PW-4 Samsul Hoque, PW-5 Toffizul 

Hoque, PW-6 Halima Bibi, PW-7 Kamal Uddin, PW-8 SI Soleman Ali Ahmed ( I.O), 

PW-9 Dr. Rinku Ahmed ( M.O) and CW-1 Mrs X ( victim). Ext-1 Ejahar, Ext-2 

Statement of CW-1 recorded u/s 164 Cr.P.C, Ext-3 Sketch Map, Ext-4 

Chargesheet and Ext-5 Medical report. After closure of the prosecution evidence, 

statement of the accused person recorded u/s 313 Cr.P.C. Accused plea is total 

denial, however declined to adduced evidence in support of the plea of denial. 

 

6.                              POINTS FOR DETERMINATION:- 

i) Whether accused on 21-05-15 at about 07.00 pm at village 

Chaslapara Pt. II under Chapar PS  committed house trespass by 

entering in the house of informant Sanowar Hussain in order to 

kidnap informant’s wife Mrs. X?  

ii) Whether accused on 21-05-15 at about 07.00 pm at village 

Chaslapara Pt. II under Chapar  PS kidnapped informant’ wife Mrs X 

from  the house of informant with intent that she might be compelled 

to marry against her will or in order that she might be forced or 

seduced to illicit intercourse by accused or with other? 

iii) Whether accused on 21-05-15 at about 07.00 pm at village 

Chaslapara Pt. II under Chapar PS committed rape on informant’s wife 

Mrs. X against her will and consent? 

ARGUMENT 

7. It has been argued by Ld. Addl. P.P that victim woman narrated the 

incident to her husband and her statement is corroborated by her husband whom 

she informed the incident and evidence of victim woman is also corroborated by 

other PWs. Ld. Addl. P.P further submitted victim woman had made consistent 

statement in her all stages and therefore her evidence along is sufficient to hold 

accused guilty of commission of kidnapping of victim woman and then 

committing rape on her.  
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8. Reputing the same, ld. defence counsel made submission that careful 

reading of ejahar clearly pointed that alleged victim woman left her matrimonial 

home and that was pre planned  and for that reason only her husband even after 

knowledge of her leaving of his house, did not lodged ejahar. Ld. counsel 

contended victim woman stated that she was taken by nano vehicle then she 

stated she was taken on the shoulder of the accused which is not at all possible 

and cross examination of the victim woman shown that she is consent party to 

sexual intercourse that took place in between accused and victim woman and 

therefore she did not disclose the incident to any third person. Ld. counsel 

further submitted if she was taken by bus, by train and according to her 

statement she met several other passengers, seen police personnel in the railway 

station and she is not a minor girl. Had accused kidnapped her and committed 

rape on her against her will and consent, she could have disclose the incident to 

the other co- passengers. Even she did not give any sign or gesture to the other 

co passengers present in the bus and train that she was abducted by the 

accused. The story that she herself came to the house of Piar Ali pointed that she 

is consenting party and therefore the informant failed to show any reason for 

delay in filing the ejahar. Ld. counsel further submitted PW-5 stated the presence 

of love affairs between accused and victim woman and PW-6 stated victim 

woman had eloped with one boy and statement of PW-5 and PW-6 and cross 

examination of the PW-1 brought parallel story that goes in favour of the 

accused and therefore when there are two stories appearing from the evidence 

of prosecution witnesses , one that goes in favour of accused and another that 

goes in favour of prosecution side, the story that goes in favour of accused will 

stand over the story that goes in favour of prosecution. Ld. counsel further 

submitted in this case accused is totally innocent and husband of victim woman 

in connivance with CW-1 to cover up her misdeed lodged ejahar against the 

accused only to harass him. In support of his argument ld. defence counsel relied 

on the decisions Amu Mia Vs. State of Assam (2006)3 GauLJ 196; Shri Babul 

Deka Vs. State of Assam (2013) 5 GauLJ 739; Nur Rahman Vs. State of Assam 

(2017) 2 GauLJ 76.  

PROSECUTION EVIDENCE:- 

9. CW-1 Mrs X is the alleged victim of the case. Her evidence is that 

informant is her husband and she knows accused Azizul Hoque and he is resident 

of her village Saslapara. She deposed about 3- 3½ years ago one day accused 
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spoke some bad words to her and to that she had warned accused that she will 

complain the same to her husband. When she complained to her husband about 

the same, her husband went to accused’s house and informed his father but 

father of accused refused to accept that his accused son could utter bad words 

to her. Thereafter she had called village chalisa and in the village chalisa, 

accused father and brother assaulted her husband. Accused father and brother 

also gave threatening to her husband by dao and her husband also took 

treatment at that time. Thereafter, unable to live at village Saslapara, they 

shifted to Rangamati and took shelter in the house of Toufikzul. After 7 days of 

above incident when they took shelter in the house of Toufikzul at Rangamati 

one night at about 07.00 pm, when her children were studying and she was 

preparing to cook the dinner and just lighted the chowka (chula) to cook food,  

accused gagged her mouth with chunni and took her to some unknown place. 

She deposed two other persons were also present along with accused and at that 

time accused took away bag containing Voter ID, Pan Card and money and 

accused did beya kam (committed rape) on her. She deposed accused took her 

by rail and accused committed rape on her several times.  She deposed accused 

moved her to several unknown places and during captive period, accused’s father 

and brother made call to accused and advised accused to marry her and also told 

him that case has been filed against accused and after 7 days of kidnapping her, 

accused brought her back and dropped her in the house of Piar Ali, the 

Panchayat President. Thereafter she had informed her husband over mobile. She 

further deposed police recorded her statement, medically examined her by doctor 

and produced her before the Magistrate wherein she made her statement vide 

Ext-2. She further deposed accused took away her gold ear ring, payel, bangles 

and did not return the same. In cross she stated she is unable to recollect the 

date of incident. She stated they took rent in the house of Toufikzul and they 

were residing with a different boundary and main house of Toufikzul having 

different boundary which is at a little distance from the rented house.  She stated 

near the rented house one master resided and her rented house is in between 

the house of master and land lord Toufikzul house. She stated her husband has 

shop at the Rangamati market and at the time of incident her husband was 

present at his shop house. She stated village chalisa held prior to this incident 

about 10/12 days back. She stated as accused took her at night, she can’t say 

the name of the place where accused had taken her and two girls were present 
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in the house where accused kept her. She stated on the same night, accused 

again took her to some other places from the aforesaid house in a tampo. One 

driver driven the tampo but she did not disclose anything to the driver of the 

tampo. She stated she was not allowed to go out from the room of the house 

where she was kept for the first time. From this house she was taken to the bus 

stand in tampo and boarded her in the public bus. 15/20 other passenger were 

present in the bus but she did not speak with other passengers nor disclosed any 

incident to the co-passenger.  Thereafter accused taken her to the railway station 

by bus and at that time her eyes were open, her mouth was not covered. She 

stated accused gave threatening to her and though other passenger and bus 

driver were present in the bus she did not say anything to the co passengers as 

co-passenger were not known to her. She stated they boarded train at railway 

station, accused took her to the railway station holding her hand and she saw 

large number of passenger at the railway station but she did not disclose the 

incident to any of the people, passengers, police personnel present at the railway 

station as accused restrained her to disclose the same at the railway station. She 

stated they made three days journey by rail and after three days journeys by rail 

accused left her. She stated she did not made any gesture to the other 

passenger, to the next passenger seated with her to make them understood that 

she was kidnapped and disturbed by the accused. She stated in the train, she 

took mobile from one of the co passenger and informed her husband when 

accused went to lavatory and at that time she was free for about 5 minutes but 

she did not disclose incident to the co passenger of her berth and other 

passengers present in the other berth in the same coach of the train. She stated 

from train where she made three days train journey, she called her husband over 

mobile after taking the same from some co passenger and informed her husband 

that she was being taken by accused Azizul by train. She denied defence 

suggestion village chalisa was held to discuss the matter of love affairs between 

her and accused; she did not made statement before the police that prior to 

instant incident accused father and brother assaulted her husband and accused 

spoke bad word to me; her husband did not kept her at his house Saslapara 

because she maintained relationship with accused and wanted to go with the 

company of accused and make conspiracy to go with accused; she of her own 

went to Saslapara to meet accused with her belonging, leaving her children at 

her rented house; she made out one story of kidnaping and raping by accused 
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and because of this she did not disclose the incident to other persons whom she 

met during her journey period. 

10. PW-1 Sanowar Hussain is the informant of the case. He deposed Mrs. X is 

his wife and he knows accused. He deposed about 4 years back, accused Azizul 

Hoque kidnapped his victim wife and taken her to Delhi and committed rape on 

her for three days continuously and after two days of kidnapping of his wife, he 

lodged ejahar. He deposed father of accused told police that he will bring his 

wife and after three days father of the accused brought his wife from Delhi and 

handed over to him in the house of Piyar Ali. He further deposed when he went 

to the house of accused’s father, he was beaten up and he was medically 

examined. He deposed his victim wife was produced before the Magistrate by 

police and his wife made statement before the Magistrate and he lodged ejahar 

vide Ext-1. In cross he stated he had lodged ejahar after three days of incident 

and at the time of incident he was living in a rented house and the place of 

occurrence i.e his rented house is about 200 cubit from his shop. He stated 

incident was took place at about 08.00 – 09.00 pm and at that time he was 

present at his shop. Coming to know about the incident from one Tofizul Hoque 

he reached his house within two minutes and found his children, Malek, Tofizul 

and his wife at his house. He stated on the night of incident and on the next day 

of incident he did not went to the police station to lodge the ejahar as he was 

unconscious for two days and suffering from illness. He stated on the next day of 

the incident in the morning hour, he went to the house of father of the accused 

and asked him to bring his wife. He further stated his wife was not recovered by 

the police. He stated police did not record his statement again after recovery of 

his wife and he has no knowledge if his victim wife has love affairs with others. 

He stated his wife eloped with one boy on the date of incident. He denied 

defence suggestion father of the accused did not bring his wife from Delhi and 

handed over to him in the house of Piyar Ali; on the day of incident his victim 

wife went to her parent’s house; accused Azizul did not kidnap his wife.   

11. PW-2 Shahidul Islam deposed he knows informant and accused and wife 

of informant victim woman is his niece. He deposed 3/4 years back, during 

evening time, Sanowar called him over phone and told him that his victim wife 

was missing from the house. Accordingly, he advised Sanowar to made search 

for his victim wife at their relative’s house. Sanowar made search for two days 

and not finding his wife, he lodged ejahar. He deposed during missing period of 
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victim woman, victim woman made call to Sanowar and informed Sanowar that 

she was kidnapped by accused Azizul and she was kept in somewhere and after 

four days of it, accused Azizul brought victim woman and dropped her in the 

house of Piar Ali of Haldibari. Thereafter, Piar Ali who is one of their relatives 

informed them that victim woman was recovered and was kept at his house. 

Accordingly, he along with Samsul Hoque and Nabab Ali visited the house of Piar 

Ali and brought victim woman from there. On being asked victim woman told 

that she was kidnapped by accused Azizul. In cross he stated he does not know 

from where victim woman gone missing. He was informed about the incident by 

Sanowar after two days of incident. He stated he cannot say where victim 

woman was kept during her missing period.  He stated he did not state before 

police that informant Sanowar informed him over phone that his victim wife was 

kidnapped. He stated he did not visit the place where from victim woman 

undergone missing and he did not hear incident directly from victim woman. He 

denied defence suggestion he deposed falsely that he was informed by Piar Ali 

that accused dropped victim woman at his house.  

12.  Evidence of PW-3 Nabab Ali is that he knows informant Sanowar Hussain 

and his victim wife and victim wife of informant Sanowar is his niece. He deposed 

about 3/4 years back, informant Sanowar informed him over phone that victim 

woman was missing from the house and she was kidnapped by accused Azizul 

Hoque. Thereafter, search was made for her recovery and matter was informed 

to the Panchayat president Piar Ali. Panchayat president Piar Ali contact with the 

guardian of accused  and on pressure being made to the guardian of the accused 

Azizul Hoque, Azizul Hoque brought victim woman to the house of Piar Ali, the 

Panchayat president .Thereafter, Piar Ali informed them about the recovery of 

victim woman and she was kept at his house. Accordingly his brothers, other 

nephews and Sanowar went to the house of Piar Ali and brought back victim 

woman. He deposed on being asked, victim woman told him that accused Azizul 

had kidnapped her. In cross he stated after two days of kidnapping, Sanowar 

informed him about the incident and after 6 days of it accused Azizul dropped 

victim woman in the house of Piar Ali. He stated he does not have personal 

knowledge about the incident. He had heard incident from Sanowar.  

13. PW-4 Samsul Hoque deposed he knows informant Sanowar Hussain and 

his victim wife and victim wife of informant Sanowar is his niece. He deposed 

incident was took place in the year 2017 and one day Sanowar called him over 
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phone and informed him that victim woman was missing from his house for two. 

Thereafter, again Sanowar informed him over phone that he was informed by 

victim woman that victim woman was kidnapped by accused Azizul. Thereafter, 

the matter was informed to the Piar Ali and one day Piar Ali informed him over 

phone that victim woman was recovered  and kept at his house and called them 

to take back her. Accordingly he along with other brothers went to the house of 

Piar Ali and brought back victim woman at their house. He further deposed on 

being asked, victim woman told him that she was kidnapped by accused Azizul. 

In cross he stated he has no personal knowledge about the incident. He heard 

from other people of Saslapara that victim woman was kidnapped by the 

accused. He stated after 4 days of the incident, he heard from Piar Ali that victim 

woman was brought at his house and at that time police personnel were not 

present in the house of Piar Ali. He denied defence suggestion this is concocted 

story prepared by him, Nabab, Sanowar, victim woman and Shahidul against the 

accused Azizul. 

14. PW-5 Toffizul Hoque deposed he knows informant, victim woman and 

accused. He deposed incident was took place about 2- 2 ½ years back and 

house of his brother Sirajul Hoque is adjacent to his house.  In the house of 

Sirajul Hoque he allowed informant Sanowar and his wife to stay in a separate 

house. At the time of incident and after coming home, he saw village people 

gathered in the compound of his brother Sirajul. Seeing gathering, he went to 

the compound of his brother Sirajul and got to know the wife of Sanowar 

Hussain was missing from the house and her children were crying. Thereafter he 

console the children, brought them to his house and gave food to them and 

asked Sanowar to find his victim wife. Subsequently he heard that victim wife of 

informant Sanowar left with accused Azizul and they had love affairs. In cross he 

stated there is phone connection and conversation took place between accused 

and victim woman. He does not know under what circumstances victim woman 

was missing and he does not know if anyone kidnapped or abduct her.  

15. PW-6 Halima Bibi deposed Sanowar and victim woman were living in the 

under construction house of her brother in law Sirajul and she heard from village 

people that victim woman went to the company of some person. She deposed 

she did not visit the house of Sirajul after hearing above fact. In cross she stated 

at the time of incident Sirajul was not staying at his under construction house 

which is adjacent to her house and she did not hear any hue and cry on the day 
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of incident. She stated on next day she heard that wife of Sanowar was missing 

from her house.    

16. PW-7 Kamal Uddin deposed informant Sanowar Hussain was tenant in the 

house of his neighbour Tofizul Rahman. On the next day of incident, he saw 

gathering in the rented house of informant and from the gathering he came to 

know that wife of informant eloped with someone. In cross he stated he does not 

know with whom informant’s wife eloped.  

17. PW-8 SI Soleman Ali Ahmed is the I.O of the case. His evidence is that on 

23-05-2017 he was posted as attach officer at Chapar Police station. On that day 

O/C Chapar PS endorsed him to complete the investigation of Chapar PS Case 

No. 259/2015 u/s 448/366/380/341/325/34 I.P.C. After taking charge of 

investigation of the case and on perusal of the case diary, he find  that his 

predecessor I/O already recorded statement of victim u/s 161 Cr.P.C. and her 

statement also recorded by a Ld. Magistrate u/s 164 Cr.P.C. His predecessor also 

recorded statement of other witnesses u/s 161 Cr.P.C, drawn sketch map, 

medically examined victim woman by a doctor at Dhubri Civil Hospital. He 

deposed he find the accused of this case is not yet apprehended, accordingly he 

made search for the accused and arrested him and forwarded him to the Ld. 

Magistrate. Thereafter, after collection of the medical report and as investigation 

is completed he had submitted charge sheet against the accused Azizul Hoque 

u/s 448/366/376 I.P.C. vide Ext-4. In cross he stated in the ejahar date of 

incident mentioned as 21/05/2015 and ejahar was lodged on 23/05/2015. From 

21-05-2015 till the time of lodging the ejahar on 23-05-2015 no information 

lodged either by the informant Sanowar Hussain or anybody about the missing of 

victim at the Chapar Police station. He stated victim woman was recovered on 

04-06-15 after 14 days from the date of lodging ejahar. Police did not recover 

victim woman, it was the complainant who produced victim woman at the police 

station. He stated he did not personally visit the place of occurrence.  He stated 

witness Nabab Ali did not state before police that Sanowar informed him about 

the kidnapping incident of victim woman after two days of her kidnapping. He 

denied he did not made proper investigation of this case and without having any 

sufficient material, he had submitted charge sheet u/s 448/366/376 I.P.C. 

against the accused only to harass the accused. 

18. Evidence of PW-9 Dr. Rinku Ahmed, M.O is that on 05-06-2015 she was 

posted at Dhubri Health & Maternity Centre as M & H O. On that day at about 
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12.00 noon she had medically examined victim woman under reference Chapar 

PS Case No. 259/2015 u/s 448/366/380/341/325/34 I.P.C and on examination 

found -Patient was oriented in space & time; Pulse – 72, BP – 110/70, Temp. – 

Normal, Resp. time – Normal, Pupils- normal; Clothing – Fresh, Victim has 

washed her genitalia and changed her cloths after the incident; Examination of 

injuries – Normal; External Genitalia: Labia majora – Normal, Labia minora – 

Normal, Fourchette – Normal; Vagina & Cervix- Normal; Vaginal swabs – No 

spermatozoa is seen in the vaginal smear. According to her opinion- patient was 

not consistent with recent sexual intercourse or assault.  She further deposed 

victim woman narrated history of case before her as on 28th May at 7 PM while 

she is cooking (having two children) and her husband is not in the house. Azizul 

with two other boys closed her mouth with cloth and took her and make her 

unconsciousness and took her in train and kept for 2 days at the place which she 

does not know and physically assault her. One day (3rd day) she got the phone 

of Azizul while he went out for bath and called to her husband and then husband 

inquiry about Azizul’s home with her parents. In cross she stated victim woman is 

the wife of Sanowar Hussain and she had examined the patient on 05-06-2015 

and as per history stated by the patient incident was took place on 28-05-2015. 

She further stated no marks of violence were found on her body. 

DISCUSSION, DECISION AND REASON THERE OF 

19.  Prosecution allegation leveled against accused Azizul Hoque is that 

accused on 21-05-15 at about 07.00 pm at village Chaslapara Pt. II under Chapar 

PS  committed house trespass by entering in the house of informant Sanowar 

Hussain in order to kidnap informant’s wife Mrs. X, kidnapped Mrs X from  with 

intent that she might be compelled to marry against her will or in order that she 

might be forced or seduced to illicit intercourse by accused or with other and 

thereafter committed rape on Mrs X against her will and consent. I have 

scrutinized the case record. In this case prosecution adduced evidence of 

informant, victim woman and other witnesses. Now let me analyze evidence on 

record whether prosecution able to bring home the charges made against the 

accused person or not. 

20.  In this case victim woman is examined as CW-1 by the prosecution. CW-

1 before stated 3-3 ½ years back, accused spoke some bad words to her and to 

that she had warned accused that she will complain the same to her husband.  

Thereafter when she complained to her husband about the same, her husband 
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went to accused’s house and informed his father but father of accused refused to 

accept that his accused son could utter bad words to her.  Thereafter she had 

called village chalisa and in the village chalisa, accused father and brother 

assaulted her husband. Accused father and brother also gave threatening to her 

husband by dao and her husband also took treatment at that time. CW-1 further 

stated unable to live at village Saslapara, they shifted to Rangamati and took 

shelter in the house of Toufikzul. After 7 days of above incident when they took 

shelter in the house of Toufikzul at Rangamati one night at about 07.00 pm, 

when her children were studying and she was preparing to cook the dinner and 

just lighted the chowka (chula) to cook food,  accused gagged her mouth with 

chunni  and took her to some unknown place and at that time two other persons 

were also present along with accused and at that time accused took away bag 

containing Voter ID, Pan Card and money and accused did beya kam (committed 

rape) on her. Accused took her by rail and accused committed rape on her 

several times.  Accused moved her to several unknown places and during captive 

period, accused’s father and brother made call to accused and advised accused 

to marry her and also told him that case has been filed against accused and after 

7 days of kidnapping her, accused brought her back and dropped her in the 

house of Piar Ali 

21. PW-1 is the husband of victim woman CW-1. PW-1 in Ext-1 stated on 21-

05-15 at about 7 pm, taking advantage of absence of him, accused Azizul Hoque 

entered into his house and threatened his wife Mrs. X (victim woman) and taken 

her along with him. Thereafter on 22-05-15 at about 03.30 pm, while he went to 

the house of Ainuddin Sk., father of accused Azizul Hoque to inquire about his 

wife and to ask accused to return his wife, accused persons Azizul Hoque, 

Ainuddin Sk and Ajibar Sk. assaulted him and grievously injured him. Later on 

nearby people gathered and rescued him. 

22. PW-1 before the court stated about 4 years back, accused Azizul Hoque 

kidnapped his victim wife and taken her to Delhi and committed rape on her for 

three days continuously and after two days of kidnapping of his wife, he lodged 

ejahar.  

23. On reading of ocular evidence of CW-1 together with Ext-1 ejahar and 

ocular evidence of PW-1 it is seen that, the piece of evidence of CW-1 that 

accused spoke some bad words to her and to that she had warned accused, 

complained to her husband about the same and her husband went to accused’s 
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house and informed his father, called village chalisa and in the village chalisa, 

accused father and brother assaulted her husband is not supported by the 

informant of the case.  PW-1 in his ejahar and before the court did not made 

statement that accused spoke some bad words to CW-1 or his wife CW-1 made 

complaint to him against accused of his misconduct. PW-1 in his ejahar and in his 

evidence before the court did not state with regard to the village mel held in the 

village. Thus, seen there are differences in the statement of PW-1 and CW-1 and 

their statement is not consistent with each other. 

24. On perusal of evidence of CW-1 it is further seen that CW-1 alleged that 

one night at about 07.00 pm when her children were studying and she was 

preparing to cook the dinner and just lighted the chowka (chula) to cook food,  

accused gagged her mouth with chunni  and took her to some unknown place 

and at that time two other persons were also present along with accused and at 

that time accused took away bag containing Voter ID, Pan Card and money and 

accused did beya kam (committed rape) on her. Accused took her by rail and 

accused committed rape on her several times. People not keep their money, 

valuable article and important documents in the kitchen. If her statement is 

considered or taken into account then it is come to light that when she was in 

the kitchen, her children must have been in other room and if accused entered 

into the room to take away the money or documents then her children who are 

present in the room and studying must have seen him. And if accused after 

lifting her entered into the room to take away the valuable then also her children 

would have notice her and accused kidnapping/abducting her but this is not the 

case of prosecution and the story stated by the accused that he had taken away 

the valuable from her house does not derive confidence and is not believable 

beyond all reasonable doubt. 

25. From the scrutiny of evidence of CW-1 in her cross, it is seen she stated 

accused took her to some other places in a tampo. One driver driven the tampo 

but she did not disclose anything to the driver of the tampo.  Thereafter she was 

taken to the bus stand in tampo and boarded her in the public bus. 15/20 other 

passenger were present in the bus but she did not speak with other passengers 

nor disclosed any incident to the co passenger.  Thereafter accused taken her to 

the railway station by bus and at that time her eyes were open and her mouth 

was not covered. They boarded train at railway station, accused took her to the 

railway station holding her hand and she saw large number of passenger at the 



14 | P a g e  
 

railway station but she did not disclose the incident to any of the people, 

passengers, police personnel present at the railway station as accused restrained 

her to disclose the same at the railway station. Cross of CW-1 reveal that she got 

ample opportunity to make hue and cry to alert tampo driver, co passengers of 

bus while she was taken in the bus and she seen and meet police personal and 

several other people in the railway station but she did not raise any alarm even 

when she saw police personal at the railway station. Her conduct of not raising 

alarm by her when she saw police and found several co-passengers of train 

present inside the train coach to hold accused gives fishy smell in her story made 

before the court. CW-1 was not a minor girl at the time of incident. She was 

married woman. But conduct of CW-1 shown that she did not raise any alarm 

while she was boarded on tampo, bus and train. The overall conduct of CW-1 

which is coming out from the cross examination shown that she was freely 

moving with accused without any hesitation.  

26. CW-1 in her cross further stated in the train, she took mobile from one of 

the co passenger and informed her husband when accused went to lavatory and 

at that time she was free for about 5 minutes. But the statement of her husband 

and ejahar clearly pointed that her husband has clear knowledge of her going 

with the accused. Reading of the ejahar further bring material that when CW-1 

left his house she leave their three children at home. Informant made statement 

that he went to the house of accused and requested his father to return his wife 

but all of sudden accused’s father and other relative assaulted him. Thus 

statement of the CW-1 that accused forcefully without her consent moves her 

from place to place does not derive confidence. Further the statement of the Pw-

1 made before the court and in the ejahar when looked simultaneously and same 

is read together with the statement of CW-1, it gives another story. CW-1 stated 

they took two days train journey and then stayed 4/5 days in an unknown place, 

thereafter return to accused house and on next day she was dropped in the 

house of Piar Ali and from the house of Piar Ali she came to her uncle’s house 

with her uncle. PW-1 statement pointed on the third day of the lodging ejahar 

that is on the fourth day of incident, accused handed over his wife in the house 

of Piar Ali. CW-1 statement does not pointed she was brought to her husband’s 

house by her husband either from the house of Piar Ali or from her paternal 

house. CW-1 stated she was taken away for more than 7 days and if she was 

brought from Delhi then up and down journey without any halt would take about 
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5 to 6 days train journey. Her statement is not that she was rape by accused in 

the train. She did not stated accused have sexual intercourse with her on the 

room where she was first taken. Her evidence is that on the same night she was 

moved after spending some time. Her statement does not pointed at which place 

accused had committed rape on her. Simply alleging that accused committed 

rape will not make her statement believable and convincing and acceptable. 

There must be some cogent convincing piece of statement preset to belief and 

took into account to hold accused guilty of committing rape. Medical report does 

not shown any mark of violence and injury. She was married woman and was 29 

years old lady at the time of incident. Had there was forceful sexual intercourse 

for several days then there must have present sign of violence which is not 

present in the case in hand and therefore statement of CW-1 that she was rape 

by accused for several days does not derive confidence. In this case victim 

woman was aged about 29 years old at the time of incident and as per evidence 

of M.O PW-9, she did not find any injury on the body of victim woman at the 

time of incident. Allegation leveled by CW-1 against the accused is forceful sexual 

intercourse on several dates without her consent and will. There is no statement 

made by her about resistance. Hon’ble Gauhati High Court in Nur Rahman Vs. 

State of Assam (2017) 2 GauLJ 76 held “ a girl aged above 20 years if not a 

consenting party then there must be some injury on her private part as well as 

sign of intercourse , which is not found in the present case.” 

27. PW-9, Dr. Rinku Ahmed is the M.O.  As per evidence of PW-9, CW-1 

narrated history of case before her as on 28th May at 7 PM while she was 

cooking (having two children) and her husband is not in the house. Azizul with 

two other boys closed her mouth with cloth and took her and make her 

unconsciousness and took her in train and kept for 2 days at the place which she 

does not know and physically assault her. One day (3rd day) she got the phone 

of Azizul while he went out for bath and called to her husband and then husband 

inquiry about Azizul’s home with her parents. As per ejahar no incident was took 

place on 28-5-15 and if statement of PW-1 is taken into consideration then CW-1 

was at her house. If statement of CW-1 is taken into consideration then it is 

revealed that she is on train journey and no incident of rape and kidnapping her 

from her was took place on 28-05-15. The history narrated by CW-1 before the 

medical officer is not match with the story made in the ejahar and there is vast 
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gap of date of incident and thus made whole story of the prosecution not 

believable beyond all reasonable doubt.  

28. From the conjoint reading of cross of CW-1 with evidence of PW-9 it is 

seen that before doctor she stated she got phone of Azizul while he went out for 

bath and called to her husband and in her cross she stated she took mobile from 

one of the co passenger and informed her husband when accused went to 

lavatory. Thus, seen that CW-1 made different statement at different stages 

regarding calling of her husband over mobile phone. CW-1, the alleged victim of 

the case in each of her statement twisted and make one new story and therefore 

her testimonies as a whole does not derive confidence and there seems tint of 

doubt in her testimonies. 

29. Evidence of PW-2, PW-3 and PW-4 is that they came to know about the 

missing of Mrs. X from informant Sanowar and during missing period of Mrs. X, 

Mrs. X called Sanowar and informed that she was kidnapped by accused Azizul. 

Thereafter Mrs. X was brought to the house of Piar Ali and from the house of Piar 

Ali they brought Mrs. X to her home.  From the ocular evidence of PW-2, PW-3 

and PW-4 it is reveal that informant informed them about the missing of Mrs. X 

from her house. But PW-1 informant while adducing his evidence before the 

court did not state that he had informed about missing of his victim wife to PW-

2, PW-3 and PW-4.  Evidence of PW-2, PW-3 and PW-4 further pointed they 

brought Mrs. X from the house Piar Ali. Prosecution did not adduce evidence of 

Piar Ali and in this case Piar Ali is an important witness because witness stated 

victim was brought from the house of Piar Ali. Therefore it is the Piar Ali who 

could give actual version under what circumstances and actually who had bring 

the CW-1 at his house and when and with whom she accompanied to his house 

and prosecution by not bringing him failed to give the light on the vital fact of 

the case.  

30. Evidence of PW-2, PW-3 and PW-4 further pointed Mrs X told them that 

she was kidnapped by accused Azizul. But on scanning of evidence of CW-1 it is 

reveal that CW-1 while adducing her evidence before the court she did not state 

that she had narrated the incident to PW-2, PW-3 and PW-4. Thus seen that 

testimonies of PW-2, PW-3 and PW-4 is total hearsay evidence. 

31. Evidence of PW-5 is that informant and his victim wife Mrs. X were 

allowed to stay in the house of Sirajul Hoque as tenant. Seeing gathering in the 

compound of his brother Sirajul, he went there and came to know that Mrs. X 
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was missing and her children were crying. Thereafter he console the children, 

brought them to his house and gave food to them and asked Sanowar to find his 

victim wife and later on he heard that victim wife of informant Sanowar left with 

accused Azizul and they had love affairs. From the scanning of evidence of PW-5 

it is seen that he did not witness the incident, he had only heard about the 

incident. His evidence further pointed there was love affairs in between accused 

Azizul Hoque and Mrs X, victim wife of informant. The testimonies of PW-5 bring 

another new story and same goes against the prosecution and favorable to the 

accused.   

32. Evidence of PW-6 and PW-7 is that they heard from village people that 

Mrs X eloped with someone and they did not witness the incident. Their evidence 

does not point that it is the accused Azizul Hoque with whom Mrs X eloped. 

While adducing their evidence before the court, PW-6 and PW-7 did not take the 

name of accused Azizul Hoque. Thus, their evidence does not point any material 

against the accused Azizul Hoque.  

33. From the entire scrutiny of evidence on record, it is seen that testimonies 

of the CW-1, the alleged victim of the case does not inspire evidence and she 

had twisted her evidence. There is another story cropped up from the 

testimonies of PW-5, PW-6 and PW-7 and when there is two stories coming out 

from the evidence of the prosecution, one that goes in favour of the accused will 

stand. In this case story of love affair between the accused and CW-1 coming out 

from the testimonies of the PWs and when children of the informant and his wife 

present at home, non-examination of the children caste doubt about the story 

narrated by the CW-1 in view of the statement made by PW-5, PW-6 and PW-7. 

34. It is well settled principle that conviction in a case u/s 366/376 I.P.C can 

be based on the solitary statement of the victim provided that it is fully reliable 

and trustworthy. But in the case in hand I find that statement of the victim 

woman is not trustworthy beyond all reasonable and her testimonies does not 

inspire confidence. From the evidence on record, it is also not established that 

accused criminally trespassed into the house of informant on the day of incident.   

35.  In view of the aforesaid discussion, I come to my considerate finding 

that prosecution failed to bring home charge u/s 448/366/376 I.P.C against the 

accused Azizul Hoque beyond all reasonable doubt and accused Azizul Hoque 

entitle benefit of doubt. Accordingly accused Azizul Hoque is acquitted from the 

charge of section 448/366/376 I.P.C and is set at liberty. 
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36. Bail bond of accused person shall remain stands for next six (6) months 

u/s 437(A) Cr.P.C. 

37. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

38. Given under hand and seal of this Court on this 08th day of March 2019 at 

Bilasipara, Dist- Dhubri. 

 

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

 

 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

PROSECUTION WITNESS:- 

PW-1 Sanowar Hussain,  

PW-2 Shahidul Islam,  

PW-3 Nabab Ali,  

PW-4 Samsul Hoque,  

PW-5 Toffizul Hoque,  

PW-6 Halima Bibi,  

PW-7 Kamal Uddin,  

PW-8 SI Soleman Ali Ahmed ( I.O),  

PW-9 Dr. Rinku Ahmed ( M.O)  

PROSECUTION EXHIBIT:- 

Ext-1 Ejahar, 

Ext-3 Sketch Map,  

Ext-4 Chargesheet and  

Ext-5 Medical report 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- Ext-2 Statement of CW-1 recorded u/s 164 Cr.P.C 

COURT WITNESS :- CW-1 Mrs X ( victim) 

 

 

 

 

                                                                  (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 


